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3. “Honest Services”:  Section 1346 and Skilling
Shortly after McNally was decided, Congress attempted to overrule that decision through legislation.  Thus, in late 1988, on the last day of the 100th Congress, Congress passed a highly publicized and much debated omnibus drug bill. A provision now codified at 18 U.S.C. section 1346 was attached as one of 30 unrelated provisions attached to that bill.
 Section 1346 states:

For purposes of this Chapter, the term “scheme or artifice to defraud” includes a scheme or artifice to deprive another of the intangible right of honest services.
This statute applies to bank (( 1344), health care (( 1347), and securities (( 1348) fraud as well as mail and wire fraud.  The circuits have read ( 1346 as a congressional attempt to revive at least some of the pre-McNally “honest services” cases but there was a great deal of confusion among (and within) the circuits on the appropriate scope and application of ( 1346.  
The excerpted article presented below contends that ( 1346 is patently and hopelessly vague; in so doing, it outlines some of the issues that divided the circuits as they attempted to find ways of limiting the potentially huge reach of the statute.  The Supreme Court granted certiorari in three cases in the 2009-2010 term:  Black v. United States,
 Skilling v. United States,
 and Weyhrauch v. United States.
 Rather than adopting the tests or principles that had developed over the 20 years of the statute’s life in the circuits, the Supreme Court, in Skilling (reproduced in relevant part below), imposed its own limiting construction. 
Julie R. O’Sullivan, Honest-Services Fraud:  A (Vague) Threat to Millions

of Blissfully Unaware (and Non-Culpable) American Workers,

63 Vand. L. Rev. En Banc 23 (2010)

It is my firm belief that if any statute is unconstitutionally vague, it is 18 U.S.C. § 1346, at least as applied to cases in which employees of private entities are prosecuted for depriving their employers of a right to their honest services (so-called “private cases”). Objections to vagueness rest on due process. “Vagueness may invalidate a criminal law for either of two independent reasons. First, it may fail to provide the kind of notice that will enable ordinary people to understand what conduct it prohibits; second, it may authorize and even encourage arbitrary and discriminatory enforcement.” The Supreme Court's vagueness precedents do not provide much guidance regarding what objective factors one should look to in evaluating the applicability of these two concerns in a given context. Rather, the Court tends simply to reach a conclusion and explain that one or both of these reasons back up its judgment.
That said, I hope to demonstrate below that, under any standard, § 1346 fails both tests in the private cases. Fair notice concerns are certainly present when one recognizes that anyone could be subjected to indictment and the humiliation and stresses of a public trial, and begin serving jail time upon conviction, only to have some court of appeals decide that what she did was not, in law, a crime because of a new judicially-imposed limitation. Indeed, in the Skilling argument, the Chief Justice seemed very disturbed by the notion that effective notice could be provided only by lawyerly parsing of the vast--and conflicting--caselaw underlying honest services; he asserted that this common law evolution in the meaning of the term “doesn't sound like fair notice of what's criminal.” More importantly, these cases demonstrate the terrifying power that such statutes give prosecutors. “Where federal prosecutors can make an ‘honest services' case against anyone under existing ‘standards”'--and I believe they can--“a vast potential for arbitrary, discriminatory, and unfair prosecutorial choices inevitably follows.”
       The appropriate remedy is to strike the statute, not rewrite it. For a variety of reasons--including separation of powers, the principle of legality, and the rule against retroactive lawmaking--courts are not permitted to fill in the content of otherwise vague legislation; there is not (or should not be) a common law of crime.  Thus, the Court cannot fix vague statutes by “legislating” their content. … 
       The Court granted certiorari in three honest-services cases this term--two that involve private employment honest-services theories, Black v. United States and Skilling v. United States, and one that involves the prosecution of a state official for public honest-services fraud, Weyhrauch v. United States.  I believe that the petitioners in Black and Weyhrauch were mistaken in relying on the rule of lenity in arguing for a narrower reading of the statute because ambiguity is not at issue. The Court is not asked to elect between two equally plausible definitions of a term (or grammatical constructions of a phrase) embedded in otherwise reasonably articulated elements. Rather, the Court is tasked with making many choices, among numerous alternatives, in defining what conduct, mens rea, and attendant circumstances must be proved. What is at issue is vagueness on steroids: a statute that is vague not only “in the sense that it requires a person to conform his conduct to an imprecise but comprehensible normative standard, but [also] ... in the sense that no standard of conduct is specified at all.” I hope that the Court will resist any impulse to give the statute substantive content because § 1346 simply cannot be “fixed” without a substantial departure from a basic constitutional principle: namely, that the responsibility for articulating criminal norms lies in our elected officials, and that courts may not accept legislative delegations of common lawmaking powers when criminal sanctions are possible. …

I. THE STATUTE REALLY IS VAGUE, AND THE LIMITING PRINCIPLES IDENTIFIED THUS FAR ARE INEFFECTIVE.
       The Court's criteria in evaluating vagueness may not be clear, but when courts (let alone ordinary citizens) cannot agree on what conduct--attended by what mental state and what attendant circumstances--constitutes a crime, it is a vagueness trifecta. To illustrate my point, consider a hypothetical. Susan is a temp, working as an independent contractor for ABC Company. She knows that company policy mandates that employees not use ABC Company computers for personal business in the course of the workday. But the auction ends for a pair of darling shoes on eBay at 2 p.m., and she takes a few minutes out of her workday to bid on that coveted pair using her work computer. Elated in victory, she promptly pays for them using PayPal and prints out the receipt on an ABC Company printer. Is she guilty of a federal felony, subject to up to twenty years' imprisonment?
       A cognizable scheme to defraud under the mail and wire fraud statutes requires (at least) proof of: (1) fraud--i.e., the defendant, acting with an intent to defraud, either made a material misstatement or failed to disclose material information in the face of a legal duty; and (2) a cognizable object of that fraud--i.e., either the deprivation of the victim's money or property (so-called “money-or-property” cases) or some right the victim claimed to the defendant's honest services (the “honest-services” cases). In honest-services cases, courts tend to (improperly) conflate these elements. That is, if they find an intentional breach of some duty the defendant owes to the public or his employer, and a failure to disclose that breach, courts will deem both the fraud and the deprivation of honest-services elements satisfied. (A head's up for purposes of future discussion: I believe that failing to separately consider these two questions has resulted in errors such as a failure to recognize that what is needed to prove fraud--including the intent to defraud--is not dependent on whatever object is alleged.) With this introduction, let us now turn to sketching out the “mess” surrounding the definition of what conduct, mens rea, and attendant circumstances are necessary or sufficient to anchor an honest-services conviction.
A. Conduct
       Most private honest-services cases turn on whether there has been a breach of a duty of honest services and whether the defendant fraudulently failed to disclose that breach. This formulation sounds simple; in reality, it is anything but, as numerous circuit splits attest.
1. Duty of Honest Services?
       Does Susan, as a temp working as an independent contractor, have a duty to render honest services to ABC Company? Federal courts are split on whether a duty of honest services can arise only out of a fiduciary relationship, but the majority seem to reject such a bright-line rule. Most federal courts cite to principles of agency law--finding, for example, that any employment relationship creates a duty of loyalty and thus honest services--but fail to identify any basis for believing that Congress intended to criminalize the Restatement of Agency. If as the government contends and most circuits hold, every worker in the United States bears a duty of honest services to her employer, the scope of potential liability is breathtaking. Moreover, if agency principles are determinative in sketching out these criminally enforceable duties (as the government seems to believe), it is worth noting that principal-agent duties run both ways. Presumably the government can also criminally prosecute employers who fail to meet their duties to conform to their contracts with agents, to indemnify agents in specific circumstances, to disclose certain matters, and to deal with their agents “fairly and in good faith.” 
2. Breach?
       The potential breadth of a duty of honest services raises the critical question of whether any breach of employer-defined rules qualifies, or if only some subset of serious breaches should suffice. That is, should courts simply accept that Susan's knowing violation of the computer-use rules is actionable, or should they attempt to restrict the scope of § 1346 to some category of breaches that are inarguably corrupt or threaten actual harm? If the former, obviously we must ask whether Congress could really have meant to delegate to private employers the power to promulgate criminally enforceable employment rules in their employee manuals. This alternative obviously creates grave problems of fair notice and, given that most workers are likely to stumble over a rule or two in the course of their employment, an enormous potential for arbitrary and discriminatory enforcement. But the latter alternative raises a serious constitutional problem: How can courts appropriately carve a heartland of honest-services cases--out of all possible violations of workplace rules--for criminal sanction without any legislative guidance?
       The government argues that courts have, before McNally and after § 1346, identified a core of conduct that gives content to the otherwise-meaningless words “honest services.” The government, and many courts of appeals, consistently say that “private-sector honest services cases fall into two general groups, cases involving bribes or kickbacks, and cases involving self-dealing”--whatever “self-dealing” means. Any assertion that private honest-services cases before § 1346 only concerned bribes/kickbacks and self-dealing is untrue, and I have seen no empirical basis to substantiate the government's constant refrain that these are indeed the core of honest-services cases. Certainly prosecutors have pursued, and some courts have accepted, a variety of theories outside this “heartland.” For example, prosecutors have “brought to justice,” among others, a coach who improperly helped players with their coursework to ensure their eligibility to play, a professor who helped his students plagiarize work to secure degrees to which they might not otherwise be entitled, a lawyer who operated under an undisclosed conflict of interest, and a city contractor who did not fulfill his contractual obligation to pay his workers on a city project at a certain pay scale. But even if the government is correct that the caselaw reflects a core of private honest-services cases, why should the choices prosecutors have made in selecting cases in the past be determinative? And why wouldn't the Court's decision to restrict § 1346 to just these cases involve a forbidden rewriting of the statute? …
3. Duty to Disclose?
       The next question relates to whether employees have a duty to disclose. Silence is not fraud; generally a duty to disclose “arises [only] when one party has information ‘that the other [party] is entitled to know because of a fiduciary or other similar relation of trust and confidence between them.”’ It is not clear what law or relationships are sufficient to create a duty to disclose because this is a question that rarely receives separate treatment. For reasons that are never explained, most courts appear to believe that if there is a duty of loyalty, there is an accompanying duty of disclosure as well. But this may not always be so; the Restatement of Agency does not contain a blanket disclosure requirement. Indeed, in Weyhrauch, a state statute prohibited legislator Weyhrauch's alleged conduct (negotiating for a job with a company that had business pending before the legislature). But the District Court held that the Alaska law did not attach a disclosure requirement to the prohibition. Thus, according to the District Court, Weyhrauch had a honest-services duty to the public that was arguably breached when he solicited employment allegedly in violation of state law, but because there was no independent disclosure requirement, there was no violation of § 1346. 
B. Mental State
       There is agreement among the circuits that a specific intent to defraud must be proved in mail and wire fraud cases, and that an intent to deceive through misrepresentation (or an actionable failure to disclose) is part of that intent. But there is a split in the circuits on whether an intent to defraud also requires proof of an intent to harm or injure in money-or-property cases. The First Circuit sitting en banc held that the scheme-to-defraud element of the bank-fraud statute does not require proof of an intent to injure or harm where the object of the fraud is the bank's money or property. That court's reasoning would apply equally to the mail and wire fraud context. 
       The Second Circuit leads the contingent that require such proof in cases where the object of the fraud is money or property. For example, in United States v. Gabriel, the Second Circuit held that the district court had erred (harmlessly) in instructing the jury that “a defendant acts with a[n] ... intent to defraud if he participates in the fraudulent scheme with some realization of its fraudulent or deceptive character and with recognition of its capacity to cause harm to the victims of such deception.” As the Second Circuit subsequently explained: “It is not sufficient that defendant realizes that the scheme is fraudulent and that it has the capacity to cause harm to its victims. Instead, the proof must demonstrate that the defendant had a conscious knowing intent to defraud ... [and] that the defendant contemplated or intended some harm to the property rights of the victim.” 
        It is at this point that the distinction between proof of fraud and proof of the object of the fraud, discussed above, is important. Given that the specific intent to defraud is required for proof of fraud--and is common to all statutory schemes to defraud--its definition should be same whether the case is charged as an honest-services or a money-or-property case. Thus, circuits that require proof of an intent to injure should do so regardless of what the object of the fraud is alleged to be. This does not appear to be true (save, perhaps, in the Eighth Circuit). Even in the Second Circuit, the government does not need to prove an intent to harm or injure in honest-services cases. 
       In honest-services cases, then, the circuit courts generally express the required intent as an intent to deceive wedded to an “intent to deprive another of the intangible right of honest services.” Another formulation of the latter intent, perhaps a variation on a theme, is that “[t]he prosecution must prove that the employee intended to breach a fiduciary duty.” To return to our hypothetical, all that must be shown is that Susan's undisclosed use of a computer to buy shoes was done with full knowledge that this contravened the workplace rules (intent to breach), and that her failure to tell her employer was intentional (intent to deceive).
       By definition, honest-services fraud requires no actual harm to the employer be shown (if there were economic harm, it would have been charged as a money-or-property case). Generally, in criminal law, where the harm or threatened harm flowing from the prohibited conduct is negligible, liability attaches only upon a showing of serious mental culpability. Judged in this light, the absence of a corrupt or harmful intent requirement is troubling. Certainly it is inappropriate that a significantly lower intent standard is applied in honest-services cases than in money-or-property cases, where a threat of actual, quantifiable economic harm must also be proved.
       The government repeatedly emphasized in its briefs and at oral argument that the requirement of an intent to deceive provides an ample guarantee that only truly guilty actors will be prosecuted, thus providing fair notice and restraining the discretion of federal prosecutors. This is exceedingly unlikely. First, in this context, proving an intent to deceive is not much of a burden, because such intent is usually inferred from the fact that the breach of the rule was known and not disclosed. More important, the culpability of the deception depends on the seriousness of the undisclosed conduct. Suppose that the undisclosed violation is de minimis--something, most employers would consider not worth hearing about let alone sanctioning, like Susan's two-minute computer abuse. In such cases, the deception hardly seems to merit a stint in the pen. (It may be worth adding that there is a split in the circuits on whether the views of the employer-victim are relevant, with some circuits holding that cases can be brought even if the employer expressed its belief that the services the employee rendered were of value to it and chose to overlook the infraction.)
       Perhaps reacting to the reality that, under the government's formulation, convictions can be secured where there is no concrete or threatened tangible harm and no intent to harm, the Seventh Circuit has added an additional element requiring that the government prove that the defendant acted with the intent to secure a private or personal benefit as a result of the deprivation of honest services. Presumably, this requirement is a rough proxy for some sort of corrupt intent to profit at the employer's expense.
       Numerous problems attend this limitation. It too is not well-established as a core element of honest-services fraud; indeed, it appears to be operative only in the Seventh Circuit. It is also both underinclusive and overinclusive and thus ineffective in identifying those cases worthy of criminal sanction. What we may believe to be a culpable breach may not involve an intent to gain. Rather, as the pattern jury instructions recognize, it may involve an intent to harm the employer with no corresponding gain to the defendant. The intent to secure private gain limitation may also be overinclusive in that a breach of duties may ultimately result in a win-win situation, in which both the defendant and his employer gain. This may be the reason why the Second Circuit has concluded that it is error for a district court to instruct the jury that “it could find an intent to defraud based solely on the appellants' desire to gain a benefit for themselves.” 

       Finally, the Seventh Circuit's test is imprecise in its application and of limited value in limiting § 1346 to worthy cases. There is uncertainty over what private or personal gain means: Does it include gain to one's family members or other third parties? Must it be economic gain or can it relate to intangibles like enhanced reputation? The Seventh Circuit has clarified that by “‘private gain’ we simply mean illegitimate gain, which usually will go to the defendant, but need not.” Recognizing that private gain may include benefits to persons other than the defendant certainly guts this limitation, but the government would dilute it further. Its apparent theory in Skilling, which it concedes is novel and which has been rejected by the Seventh Circuit, is that the required private gain can relate to concerns about salary or job security. Where an employee lies about breaking an employment rule in order to safeguard his job or ensure that his salary is not docked, this would suffice. As Skilling's counsel argued before the Court, such a reading of the private-gain requirement would make it applicable to virtually every employee in the country, thereby again threatening “to convert almost any lie in the workplace into an honest-services prosecution.” 
C. Attendant Circumstances
       Many of the circuits struggling to contain the reach of honest-services cases have chosen between two competing tests: reasonably foreseeable harm and materiality. (One circuit--the Second--adopted the materiality test but also may apply the reasonably foreseeable harm test to some private honest-services cases (involving self-dealing) but not others (involving bribery or kickbacks).) Neither test is grounded in statutory language or common law elements, nor are they effective in cabining the reach of the statute.
       The reasonably foreseeable harm test--pressed on the Court by petitioner Black--has a number of iterations, but the gist is that the government must show that it was “reasonably foreseeable that the scheme could cause some economic or pecuniary harm to the victims” (with some courts requiring that that harm be more than de minimus). This limitation has no connection to the language of the statute or the traditional elements of fraud. The reasonably foreseeable harm test is not a gloss on or interpretation of the fraudulent intent element: it requires “neither ... an actual economic loss nor an intent to economically harm the employer.” Instead, the test was fabricated in an attempt to cabin § 1346's scope to cases in which the forbidden conduct has a proximate relationship to at least some potential demonstrable injury (and to preclude prosecution of cases such as the computer-misuse hypothetical posed above).
       Even if this were a legitimate piece of judicial legislation, it is unlikely to be successful in its aim, as reference to the government's brief in Black shows. One can almost always come up with some hypothetical harm unless the employment rule in question is completely arbitrary--along the lines of forbidding left-handed persons from wearing contact lenses at work. In cases of reasonable rules whose breach should not be subject to criminal sanction, a jury could reasonably hypothesize some imagined economic peril, since actual subjective intent is not required, just some proximate relationship to potential harm. For example, in our computer-misuse hypothetical, projected harm could flow from the fact that widespread flouting of a rule prohibiting personal use of computers could result in a marked decline in worker productivity and increased exposure to costly computer viruses.
       The courts that adopt materiality as a limiting principle in private honest-services cases assert that this test has the virtue of being a preexisting element of any fraud case. Actually, the courts' use of materiality constitutes a questionable extension of that element. The materiality element of mail and wire fraud recognized by the Court in Neder v United States requires the jury to decide whether the misrepresentation or actionable failure to disclose “has the natural tendency to influence or is capable of influencing the employer to change his behavior.” To be clear, under Neder, it is the fraudulent misrepresentation or actionable omission that must be material. But, as Justice Scalia pointed out in oral argument, what these courts seem to be asking is a different question: Is the undisclosed breach of employment duties material in the sense that a reasonable employer would believe that this particular violation of workplace rules is important? 
       Regardless of whether this test is an appropriate application of the materiality element, it is imprecise in its application and likely to be ineffectual in isolating those cases where culpability is appropriate. First, as the Justices noted during oral argument, it is not clear what decision is the focus of the test: Must the misrepresentation or omission be material to the continued employment of the erring defendant (i.e., must it be a firing offense)? Or is it, as some courts have indicated, simply a question of whether a hypothetical employer would change its employee policies or business practices to avoid similar conduct in future? As one circuit noted in rejecting this limitation, “if a ‘change in business conduct’ occurs under the materiality standard when a business alters its behavior merely to avoid the appearance of impropriety ..., the intangible right to honest-services doctrine may lack substantive limits in the private sector.” Moreover, if the company took the trouble of formulating the rule and making employees aware of it, presumably juries would conclude that a reasonable employer would wish the rule enforced. Assuming again that the breach at issue does not relate to some oddly arbitrary rule, one can conclude that all breaches and nondisclosures will meet the materiality test, and indeed, I am aware of no decision in which a lack of materiality has been found.
       To return to our hypothetical, most circuits would hold that the statute--read on its face--subjects Susan to criminal liability for abusing her computer access. Absent disclosure or a judicially created limitation, the result is that she, as an agent of ABC Company, would have a duty to the employer to follow the rules, as well as a duty to disclose her violations of applicable regulations. Hopefully, this hypothetical amply demonstrates the unconstitutional nature of this statute. Can anyone (not working for the government) argue with a straight face that the twenty-eight words of § 1346 give the ordinary citizen fair notice that de minimis breaches of employer-created rules such as Susan's could warrant jail time? And, contrary to the government's assertion, the caselaw does not define a core of conduct by which the average citizen can gauge her criminal exposure before the fact. In light of the many disagreements among the circuits on applicable limiting glosses, is it likely that even the most diligent layman would be able to forecast whether the caselaw would rule her workplace infraction in or out? I think not.
       Finally, and most importantly, as Justice Breyer observed during oral argument, the breadth of this statute means that a federal prosecutor could bring an honest-services case against millions of working Americans: “I think there are ... 150 million workers in the United States. I think possibly 140 [million] of them would flunk” the honest-services test. With such a flexible weapon, prosecutors can choose a target and be almost certain that, with enough digging, they can find a criminal violation. If virtually anyone is vulnerable to prosecution, the potential for arbitrary and discriminatory enforcement is a given.
* * *
Skilling v. United States

-- U.S. --, 130 S.Ct. 2896 (2010)


…

III
We next consider whether Skilling’s conspiracy conviction was premised on an improper theory of honest-services wire fraud. The honest-services statute, § 1346, Skilling maintains, is unconstitutionally vague. Alternatively, he contends that his conduct does not fall within the statute’s compass.
A
To place Skilling’s constitutional challenge in context, we first review the origin and subsequent application of the honest-services doctrine.
1
Enacted in 1872, the original mail-fraud provision, the predecessor of the modern-day mail- and wire-fraud laws, proscribed, without further elaboration, use of the mails to advance “any scheme or artifice to defraud.” See McNally v. United States,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987079051" 483 U.S. 350, 356 (1987). In 1909, Congress amended the statute to prohibit, as it does today, “any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises.” § 1341 (emphasis added). Emphasizing Congress’ disjunctive phrasing, the Courts of Appeals, one after the other, interpreted the term “scheme or artifice to defraud” to include deprivations not only of money or property, but also of intangible rights.
In an opinion credited with first presenting the intangible-rights theory, Shushan v. United States,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1941122792" 117 F.2d 110 (1941), the Fifth Circuit reviewed the mail-fraud prosecution of a public official who allegedly accepted bribes from entrepreneurs in exchange for urging city action beneficial to the bribe payers. “It is not true that because the [city] was to make and did make a saving by the operations there could not have been an intent to defraud,” the Court of Appeals maintained. “A scheme to get a public contract on more favorable terms than would likely be got otherwise by bribing a public official,” the court observed, “would not only be a plan to commit the crime of bribery, but would also be a scheme to defraud the public.”
The Fifth Circuit’s opinion in Shushan stimulated the development of an “honest-services” doctrine. Unlike fraud in which the victim’s loss of money or property supplied the defendant’s gain, with one the mirror image of the other, the honest-services theory targeted corruption that lacked similar symmetry. While the offender profited, the betrayed party suffered no deprivation of money or property; instead, a third party, who had not been deceived, provided the enrichment. For example, if a city mayor (the offender) accepted a bribe from a third party in exchange for awarding that party a city contract, yet the contract terms were the same as any that could have been negotiated at arm’s length, the city (the betrayed party) would suffer no tangible loss. Even if the scheme occasioned a money or property gain for the betrayed party, courts reasoned, actionable harm lay in the denial of that party’s right to the offender’s “honest services.” 
“Most often these cases ... involved bribery of public officials,” but courts also recognized private-sector honest-services fraud. In perhaps the earliest application of the theory to private actors, a District Court, reviewing a bribery scheme, explained:
“When one tampers with [the employer-employee] relationship for the purpose of causing the employee to breach his duty [to his employer,] he in effect is defrauding the employer of a lawful right. The actual deception that is practised is in the continued representation of the employee to the employer that he is honest and loyal to the employer’s interests.”
Over time, “[a]n increasing number of courts” recognized that “a recreant employee”—public or private—“c[ould] be prosecuted under [the mail-fraud statute] if he breache[d] his allegiance to his employer by accepting bribes or kickbacks in the course of his employment”; by 1982, all Courts of Appeals had embraced the honest-services theory of fraud.36
2
In 1987, this Court, in McNally v. United States, stopped the development of the intangible-rights doctrine in its tracks. McNally involved a state officer who, in selecting Kentucky’s insurance agent, arranged to procure a share of the agent’s commissions via kickbacks paid to companies the official partially controlled. The prosecutor did not charge that, “in the absence of the alleged scheme[,] the Commonwealth would have paid a lower premium or secured better insurance.”  Instead, the prosecutor maintained that the kickback scheme “defraud [ed] the citizens and government of Kentucky of their right to have the Commonwealth’s affairs conducted honestly.”
We held that the scheme did not qualify as mail fraud. “Rather than constru[ing] the statute in a manner that leaves its outer boundaries ambiguous and involves the Federal Government in setting standards of disclosure and good government for local and state officials,” we read the statute “as limited in scope to the protection of property rights.” “If Congress desires to go further,” we stated, “it must speak more clearly.”
3
Congress responded swiftly. The following year, it enacted a new statute “specifically to cover one of the ‘intangible rights’ that lower courts had protected ... prior to McNally: ‘the intangible right of honest services.’” In full, the honest-services statute stated:
“For the purposes of th[e] chapter [of the United States Code that prohibits, inter alia, mail fraud, § 1341, and wire fraud, § 1343], the term ‘scheme or artifice to defraud’ includes a scheme or artifice to deprive another of the intangible right of honest services.” § 1346.
B
Congress, Skilling charges, reacted quickly but not clearly: He asserts that § 1346 is unconstitutionally vague. To satisfy due process, “a penal statute [must] define the criminal offense [1] with sufficient definiteness that ordinary people can understand what conduct is prohibited and [2] in a manner that does not encourage arbitrary and discriminatory enforcement.” Kolender v. Lawson,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1983120391" 461 U.S. 352, 357 (1983). The void-for-vagueness doctrine embraces these requirements.
According to Skilling, § 1346 meets neither of the two due process essentials. First, the phrase “the intangible right of honest services,” he contends, does not adequately define what behavior it bars. Second, he alleges, § 1346’s “standardless sweep allows policemen, prosecutors, and juries to pursue their personal predilections,” thereby “facilitat[ing] opportunistic and arbitrary prosecutions.”
In urging invalidation of § 1346, Skilling swims against our case law’s current, which requires us, if we can, to construe, not condemn, Congress’ enactments. See, e.g., Civil Service Comm’n v. Letter Carriers,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1973126456" 413 U.S. 548, 571 796 (1973). See also United States v. National Dairy Products Corp.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1963125290" 372 U.S. 29, 32 (1963) (stressing, in response to a vagueness challenge, “[t]he strong presumptive validity that attaches to an Act of Congress”). Alert to § 1346’s potential breadth, the Courts of Appeals have divided on how best to interpret the statute.37 Uniformly, however, they have declined to throw out the statute as irremediably vague. 

We agree that § 1346 should be construed rather than invalidated. First, we look to the doctrine developed in pre-McNally cases in an endeavor to ascertain the meaning of the phrase “the intangible right of honest services.” Second, to preserve what Congress certainly intended the statute to cover, we pare that body of precedent down to its core: In the main, the pre-McNally cases involved fraudulent schemes to deprive another of honest services through bribes or kickbacks supplied by a third party who had not been deceived. Confined to these paramount applications, § 1346 presents no vagueness problem.
1
There is no doubt that Congress intended § 1346 to refer to and incorporate the honest-services doctrine recognized in Court of Appeals’ decisions before McNally derailed the intangible-rights theory of fraud. Congress enacted § 1346 on the heels of McNally and drafted the statute using that decision’s terminology. As the Second Circuit observed in its leading analysis of § 1346:
“The definite article ‘the’ suggests that ‘intangible right of honest services’ had a specific meaning to Congress when it enacted the statute—Congress was recriminalizing mail- and wire-fraud schemes to deprive others of that ‘intangible right of honest services,’ which had been protected before McNally, not all intangible rights of honest services whatever they might be thought to be.” United States v. Rybicki,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2003950014&ReferencePosition=137" 354 F.3d 124, 137-138 (2003) (en banc). 

2
Satisfied that Congress, by enacting § 1346, “meant to reinstate the body of pre- McNally honest-services law,” post (opinion of Scalia, J.), we have surveyed that case law. In parsing the Courts of Appeals decisions, we acknowledge that Skilling’s vagueness challenge has force, for honest-services decisions preceding McNally were not models of clarity or consistency. While the honest-services cases preceding McNally dominantly and consistently applied the fraud statute to bribery and kickback schemes—schemes that were the basis of most honest-services prosecutions—there was considerable disarray over the statute’s application to conduct outside that core category. In light of this disarray, Skilling urges us, as he urged the Fifth Circuit, to invalidate the statute in toto.
It has long been our practice, however, before striking a federal statute as impermissibly vague, to consider whether the prescription is amenable to a limiting construction. See, e.g., Hooper v. California,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180144" 155 U.S. 648, 657 (1895) (“The elementary rule is that every reasonable construction must be resorted to, in order to save a statute from unconstitutionality.” (emphasis added)).41 We have accordingly instructed “the federal courts ... to avoid constitutional difficulties by [adopting a limiting interpretation] if such a construction is fairly possible.”
Arguing against any limiting construction, Skilling contends that it is impossible to identify a salvageable honest-services core; “the pre-McNally caselaw,” he asserts, “is a hodgepodge of oft-conflicting holdings” that are “hopelessly unclear.”  We have rejected an argument of the same tenor before. In Civil Service Comm’n v. Letter Carriers, federal employees challenged a provision of the Hatch Act that incorporated earlier decisions of the United States Civil Service Commission enforcing a similar law. “[T]he several thousand adjudications of the Civil Service Commission,” the employees maintained, were “an impenetrable jungle”—“undiscoverable, inconsistent, [and] incapable of yielding any meaningful rules to govern present or future conduct.”  Mindful that “our task [wa]s not to destroy the Act if we c[ould], but to construe it,” we held that “the rules that had evolved over the years from repeated adjudications were subject to sufficiently clear and summary statement.” 
A similar observation may be made here. Although some applications of the pre- McNally honest-services doctrine occasioned disagreement among the Courts of Appeals, these cases do not cloud the doctrine’s solid core: The “vast majority” of the honest-services cases involved offenders who, in violation of a fiduciary duty, participated in bribery or kickback schemes. United States v. Runnels,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1987127667&ReferencePosition=1187" 833 F.2d 1183, 1187 (C.A.6 1987); see Brief for United States 42, and n. 4 (citing dozens of examples).42 Indeed, the McNally case itself, which spurred Congress to enact § 1346, presented a paradigmatic kickback fact pattern. Congress’ reversal of McNally and reinstatement of the honest-services doctrine, we conclude, can and should be salvaged by confining its scope to the core pre-McNally applications.
As already noted, the honest-services doctrine had its genesis in prosecutions involving bribery allegations. Both before McNally and after § 1346’s enactment, Courts of Appeals described schemes involving bribes or kickbacks as “core ... honest services fraud precedents,” United States v. Czubinski,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997053695&ReferencePosition=1077" 106 F.3d 1069, 1077 (C.A.1 1997); “paradigm case[s],” United States v. deVegter,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1999284304&ReferencePosition=1327" 198 F.3d 1324, 1327-1328 (C.A.11 1999); “[t]he most obvious form of honest services fraud,” United States v. Carbo,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2019324261&ReferencePosition=115" 572 F.3d 112, 115 (C.A.3 2009); “core misconduct covered by the statute,” United States v. Urciuoli,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2014768939&ReferencePosition=294" 513 F.3d 290, 294 (C.A.1 2008); “most [of the] honest services cases,” United States v. Sorich,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2015796437&ReferencePosition=707" 523 F.3d 702, 707 (C.A.7 2008); “typical,” United States v. Brown,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1976124388&ReferencePosition=374" 540 F.2d 364, 374 (C.A.8 1976); “clear-cut,” United States v. Mandel,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1979101837&ReferencePosition=1363" 591 F.2d 1347, 1363 (C.A.4 1979); and “uniformly ... cover[ed],” United States v. Paradies,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1996204843&ReferencePosition=1283" 98 F.3d 1266, 1283, n. 30 (C.A.11 1996).
In view of this history, there is no doubt that Congress intended § 1346 to reach at least bribes and kickbacks. Reading the statute to proscribe a wider range of offensive conduct, we acknowledge, would raise the due process concerns underlying the vagueness doctrine.43 To preserve the statute without transgressing constitutional limitations, we now hold that § 1346 criminalizes only the bribe-and-kickback core of the pre-McNally case law.44 
3
The Government urges us to go further by locating within § 1346’s compass another category of proscribed conduct: “undisclosed self-dealing by a public official or private employee—i.e., the taking of official action by the employee that furthers his own undisclosed financial interests while purporting to act in the interests of those to whom he owes a fiduciary duty.” “[T]he theory of liability in McNally itself was nondisclosure of a conflicting financial interest,” the Government observes, and “Congress clearly intended to revive th[at] nondisclosure theory.” Moreover, “[a]lthough not as numerous as the bribery and kickback cases,” the Government asserts, “the pre-McNally cases involving undisclosed self-dealing were abundant.”
Neither of these contentions withstands close inspection. McNally, as we have already observed, involved a classic kickback scheme: A public official, in exchange for routing Kentucky’s insurance business through a middleman company, arranged for that company to share its commissions with entities in which the official held an interest. This was no mere failure to disclose a conflict of interest; rather, the official conspired with a third party so that both would profit from wealth generated by public contracts. Reading § 1346 to proscribe bribes and kickbacks—and nothing more—satisfies Congress’ undoubted aim to reverse McNally on its facts.
Nor are we persuaded that the pre-McNally conflict-of-interest cases constitute core applications of the honest-services doctrine. Although the Courts of Appeals upheld honest-services convictions for “some schemes of non-disclosure and concealment of material information,” they reached no consensus on which schemes qualified. In light of the relative infrequency of conflict-of-interest prosecutions in comparison to bribery and kickback charges, and the intercircuit inconsistencies they produced, we conclude that a reasonable limiting construction of § 1346 must exclude this amorphous category of cases.
Further dispelling doubt on this point is the familiar principle that “ambiguity concerning the ambit of criminal statutes should be resolved in favor of lenity.” Cleveland,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2000597581" 531 U.S., at 25 (quoting Rewis v. United States,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1971127038" 401 U.S. 808, 812 (1971)). “This interpretive guide is especially appropriate in construing [§ 1346] because ... mail [and wire] fraud [are] predicate offense[s] under [the Racketeer Influenced and Corrupt Organizations Act], 18 U.S.C. § 1961(1) (1994 ed., Supp. IV), and the money laundering statute, § 1956(c)(7)(A).”  Holding that honest-services fraud does not encompass conduct more wide-ranging than the paradigmatic cases of bribes and kickbacks, we resist the Government’s less constrained construction absent Congress’ clear instruction otherwise.
In sum, our construction of § 1346 “establish[es] a uniform national standard, define[s] honest services with clarity, reach[es] only seriously culpable conduct, and accomplish[es] Congress’s goal of ‘overruling’ McNally

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1987079051".” “If Congress desires to go further,” we reiterate, “it must speak more clearly than it has.”45 

4
Interpreted to encompass only bribery and kickback schemes, § 1346 is not unconstitutionally vague. Recall that the void-for-vagueness doctrine addresses concerns about (1) fair notice and (2) arbitrary and discriminatory prosecutions.  A prohibition on fraudulently depriving another of one’s honest services by accepting bribes or kickbacks does not present a problem on either score.
As to fair notice, “whatever the school of thought concerning the scope and meaning of § 1346, it has always been “as plain as a pikestaff that” bribes and kickbacks constitute honest-services fraud,” and the statute’s mens rea requirement further blunts any notice concern.
As to arbitrary prosecutions, we perceive no significant risk that the honest-services statute, as we interpret it today, will be stretched out of shape. Its prohibition on bribes and kickbacks draws content not only from the pre-McNally case law, but also from federal statutes proscribing—and defining—similar crimes. See, e.g., 18 U.S.C. §§ 201(b), 666(a)(2); 41 U.S.C. § 52(2) (“The term ‘kickback’ means any money, fee, commission, credit, gift, gratuity, thing of value, or compensation of any kind which is provided, directly or indirectly, to [enumerated persons] for the purpose of improperly obtaining or rewarding favorable treatment in connection with [enumerated circumstances].”). A criminal defendant who participated in a bribery or kickback scheme, in short, cannot tenably complain about prosecution under § 1346 on vagueness grounds.
C
It remains to determine whether Skilling’s conduct violated § 1346. Skilling’s honest-services prosecution, the Government concedes, was not “prototypical.” The Government charged Skilling with conspiring to defraud Enron’s shareholders by misrepresenting the company’s fiscal health, thereby artificially inflating its stock price. It was the Government’s theory at trial that Skilling “profited from the fraudulent scheme ... through the receipt of salary and bonuses, ... and through the sale of approximately $200 million in Enron stock, which netted him $89 million.”
The Government did not, at any time, allege that Skilling solicited or accepted side payments from a third party in exchange for making these misrepresentations. It is therefore clear that, as we read § 1346, Skilling did not commit honest-services fraud.
Because the indictment alleged three objects of the conspiracy—honest-services wire fraud, money-or-property wire fraud, and securities fraud—Skilling’s conviction is flawed. See Yates v. United States,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1957120376" 354 U.S. 298 (1957) (constitutional error occurs when a jury is instructed on alternative theories of guilt and returns a general verdict that may rest on a legally invalid theory). This determination, however, does not necessarily require reversal of the conspiracy conviction; we recently confirmed, in Hedgpeth v. Pulido,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2017560816" 555 U.S. ---- (2008) (per curiam), that errors of the Yates variety are subject to harmless-error analysis. The parties vigorously dispute whether the error was harmless. We leave this dispute for resolution on remand. 

Whether potential reversal on the conspiracy count touches any of Skilling’s other convictions is also an open question. All of his convictions, Skilling contends, hinged on the conspiracy count and, like dominoes, must fall if it falls. The District Court, deciding Skilling’s motion for bail pending appeal, found this argument dubious, but the Fifth Circuit had no occasion to rule on it. That court may do so on remand.
* * *
For the foregoing reasons, we affirm the Fifth Circuit’s ruling on Skilling’s fair-trial argument, vacate its ruling on his conspiracy conviction, and remand the case for proceedings consistent with this opinion.

Justice Scalia, with whom Justice Thomas joins, and with whom Justice Kennedy joins except as to Part III, concurring in part and concurring in the judgment.
I agree … that the decision upholding Skilling’s conviction for so-called “honest-services fraud” must be reversed, but for a different reason. In my view, the specification in 18 U.S.C. § 1346 (2006 ed., Supp. II) that “scheme or artifice to defraud” in the mail-fraud and wire-fraud statutes, §§ 1341 and 1343 (2006 ed.), includes “a scheme or artifice to deprive another of the intangible right of honest services,” is vague, and therefore violates the Due Process Clause of the Fifth Amendment. The Court strikes a pose of judicial humility in proclaiming that our task is “not to destroy the Act ... but to construe it.” But in transforming the prohibition of “honest-services fraud” into a prohibition of “bribery and kick-backs” it is wielding a power we long ago abjured: the power to define new federal crimes. See United States v. Hudson,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1800135753&ReferencePosition=34" 7 Cranch 32, 34 (1812).
I
A criminal statute must clearly define the conduct it proscribes. A statute that is unconstitutionally vague cannot be saved by a more precise indictment, see Lanzetta v. New Jersey,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1939125884" 306 U.S. 451, 453 (1939), nor by judicial construction that writes in specific criteria that its text does not contain. Our cases have described vague statutes as failing “to provide a person of ordinary intelligence fair notice of what is prohibited, or [as being] so standardless that [they] authoriz[e] or encourag[e] seriously discriminatory enforcement.” Here, Skilling argues that § 1346 fails to provide fair notice and encourages arbitrary enforcement because it provides no definition of the right of honest services whose deprivation it prohibits. In my view Skilling is correct.
The Court maintains that “the intangible right of honest services” means the right not to have one’s fiduciaries accept “bribes or kickbacks.” Its first step in reaching that conclusion is the assertion that the phrase refers to “the doctrine developed” in cases decided by lower federal courts prior to our decision in McNally v. United States,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987079051" 483 U.S. 350 (1987). I do not contest that. I agree that Congress used the novel phrase to adopt the lower-court case law that had been disapproved by McNally—what the Court calls “the pre-McNally honest-services doctrine.” The problem is that that doctrine provides no “ascertainable standard of guilt,” and certainly is not limited to “bribes or kickbacks.”
Investigation into the meaning of “the pre-McNally honest-services doctrine” might logically begin with McNally itself, which rejected it. That case repudiated the many Court of Appeals holdings that had expanded the meaning of “fraud” in the mail-fraud and wire-fraud statutes beyond deceptive schemes to obtain property. If the repudiated cases stood for a prohibition of “bribery and kickbacks,” one would have expected those words to appear in the opinion’s description of the cases. In fact, they do not. Not at all. Nor did McNally even provide a consistent definition of the pre-existing theory of fraud it rejected. It referred variously to a right of citizens “to have the [State]’s affairs conducted honestly,” to “honest and impartial government,” to “good government,” and “to have public officials perform their duties honestly.” It described prior case law as holding that “a public official owes a fiduciary duty to the public, and misuse of his office for private gain is a fraud.”
But the pre-McNally Court of Appeals opinions were not limited to fraud by public officials. Some courts had held that those fiduciaries subject to the “honest services” obligation included private individuals who merely participated in public decisions, and even private employees who had no role in public decisions. Moreover, “to say that a man is a fiduciary only begins [the] analysis; it gives direction to further inquiry .... What obligations does he owe as a fiduciary?” None of the “honest services” cases, neither those pertaining to public officials nor those pertaining to private employees, defined the nature and content of the fiduciary duty central to the “fraud” offense.
There was not even universal agreement concerning the source of the fiduciary obligation—whether it must be positive state or federal law, or merely general principles, such as the “obligations of loyalty and fidelity” that inhere in the “employment relationship.” The decision McNally reversed had grounded the duty in general (not jurisdiction-specific) trust law, a corpus juris festooned with various duties. See, e.g., Restatement (Second) of Trusts §§ 169-185 (1976). Another pre-McNally case referred to the general law of agency, which imposes duties quite different from those of a trustee.1 See Restatement (Second) of Agency §§ 377-398 (1957).
This indeterminacy does not disappear if one assumes that the pre-McNally cases developed a federal, common-law fiduciary duty; the duty remained hopelessly undefined. Some courts described it in astoundingly broad language.   Blachly v. United States, 

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1967117453"380 F.2d 665 (C.A.5 1967), loftily declared that “[l]aw puts its imprimatur on the accepted moral standards and condemns conduct which fails to match the ‘reflection of moral uprightness, of fundamental honesty, fair play and right dealing in the general and business life of members of society.’” Other courts unhelpfully added that any scheme “contrary to public policy” was also condemned by the statute. Even opinions that did not indulge in such grandiloquence did not specify the duty at issue beyond loyalty or honesty. Moreover, the demands of the duty were said to be greater for public officials than for private employees, but in what respects (or by how much) was never made clear.
The indefiniteness of the fiduciary duty is not all. Many courts held that some je-ne-sais-quoi beyond a mere breach of fiduciary duty was needed to establish honest-services fraud. There was, unsurprisingly, some dispute about that, at least in the context of acts by persons owing duties to the public. And even among those courts that did require something additional where a public official was involved, there was disagreement as to what the addition should be. For example, in United States v. Bush,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1975112318" 522 F.2d 641 (1975), the Seventh Circuit held that material misrepresentations and active concealment were enough. But in Rabbitt,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1978120320" 583 F.2d 1014, the Eighth Circuit held that actual harm to the State was needed.
Similar disagreements occurred with respect to private employees. Courts disputed whether the defendant must use his fiduciary position for his own gain. Compare Lemire,
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HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1983150189" at 1335(yes), with United States v. Bronston,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981137431&ReferencePosition=926" 658 F.2d 920, 926 (C.A.2 1981) (no). One opinion upheld a mail-fraud conviction on the ground that the defendant’s “failure to disclose his receipt of kickbacks and consulting fees from [his employer’s] suppliers resulted in a breach of his fiduciary duties depriving his employer of his loyal and honest services.” United States v. Bryza,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1975112288&ReferencePosition=422" 522 F.2d 414, 422 (C.A.7 1975). Another opinion, however, demanded more than an intentional failure to disclose: “There must be a failure to disclose something which in the knowledge or contemplation of the employee poses an independent business risk to the employer.” Lemire,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1983150189&ReferencePosition=1337" 720 F.2d, at 1337. Other courts required that the victim suffer some loss, see, e.g., Ballard,
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HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1981148368" at 541-542—a proposition that, of course, other courts rejected, see, e.g., United States v
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HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1981146508&ReferencePosition=20" 664 F.2d 12, 20 (C.A.2 1981); United States v. O’Malley,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1976146419&ReferencePosition=592" 535 F.2d 589, 592 (C.A.10 1976). The Court’s statement today that there was a deprivation of honest services even if “the scheme occasioned a money or property gain for the betrayed party” is therefore true, except to the extent it is not.
In short, the first step in the Court’s analysis—holding that “the intangible right of honest services” refers to “the honest-services doctrine recognized in Court of Appeals’ decisions before McNally”—is a step out of the frying pan into the fire. The pre-McNally cases provide no clear indication of what constitutes a denial of the right of honest services. The possibilities range from any action that is contrary to public policy or otherwise immoral, to only the disloyalty of a public official or employee to his principal, to only the secret use of a perpetrator’s position of trust in order to harm whomever he is beholden to. The duty probably did not have to be rooted in state law, but maybe it did. It might have been more demanding in the case of public officials, but perhaps not. At the time § 1346 was enacted there was no settled criterion for choosing among these options, for conclusively settling what was in and what was out.2 
II
The Court is aware of all this. It knows that adopting by reference “the pre- McNally honest-services doctrine” is adopting by reference nothing more precise than the referring term itself (“the intangible right of honest services”). Hence the deus ex machina: “[W]e pare that body of precedent down to its core.” Since the honest-services doctrine “had its genesis” in bribery prosecutions, and since several cases and counsel for Skilling referred to bribery and kickback schemes as “core” or “paradigm” or “typical” examples, or “[t]he most obvious form,” of honest-services fraud, , and since two cases and counsel for the Government say that they formed the “vast majority,” or “most” or at least “[t]he bulk” of honest-services cases, THEREFORE it must be the case that they are all Congress meant by its reference to the honest-services doctrine.
Even if that conclusion followed from its premises, it would not suffice to eliminate the vagueness of the statute. It would solve (perhaps) the indeterminacy of what acts constitute a breach of the “honest services” obligation under the pre-McNally law. But it would not solve the most fundamental indeterminacy: the character of the “fiduciary capacity” to which the bribery and kickback restriction applies. Does it apply only to public officials? Or in addition to private individuals who contract with the public? Or to everyone, including the corporate officer here? The pre-McNally case law does not provide an answer. Thus, even with the bribery and kickback limitation the statute does not answer the question “What is the criterion of guilt?”
But that is perhaps beside the point, because it is obvious that mere prohibition of bribery and kickbacks was not the intent of the statute. To say that bribery and kickbacks represented “the core” of the doctrine, or that most cases applying the doctrine involved those offenses, is not to say that they are the doctrine. All it proves is that the multifarious versions of the doctrine overlap with regard to those offenses. But the doctrine itself is much more. Among all the pre-McNally smorgasbord-offerings of varieties of honest-services fraud, not one is limited to bribery and kickbacks. That is a dish the Court has cooked up all on its own.
Thus, the Court’s claim to “respec[t] the legislature” is false. It is entirely clear (as the Court and I agree) that Congress meant to reinstate the body of pre-McNally honest-services law; and entirely clear that that prohibited much more (though precisely what more is uncertain) than bribery and kickbacks. Perhaps it is true that “Congress intended § 1346 to reach at least bribes and kickbacks.” That simply does not mean, as the Court now holds, that “§ 1346 criminalizes only” bribery and kickbacks.
Arriving at that conclusion requires not interpretation but invention. The Court replaces a vague criminal standard that Congress adopted with a more narrow one (included within the vague one) that can pass constitutional muster. I know of no precedent for such “paring down,”3 and it seems to me clearly beyond judicial power. This is not, as the Court claims, simply a matter of adopting a “limiting construction” in the face of potential unconstitutionality. To do that, our cases have been careful to note, the narrowing construction must be “fairly possible,” Boos v. Barry,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612" 485 U.S. 312, 331 (1988), “reasonable,” Hooper v. California,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1895180144" 155 U.S. 648, 657 (1895), or not “plainly contrary to the intent of Congress,” Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades Council,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988050558" 485 U.S. 568, 575 (1988). As we have seen (and the Court does not contest), no court before McNally concluded that the “deprivation of honest services” meant only the acceptance of bribes or kickbacks. If it were a “fairly possible” or “reasonable” construction, not “contrary to the intent of Congress,” one would think that some court would have adopted it. The Court does not even point to a post-McNally case that reads § 1346 to cover only bribery and kickbacks, and I am aware of none.
The canon of constitutional avoidance, on which the Court so heavily relies, states that “when the constitutionality of a statute is assailed, if the statute be reasonably susceptible of two interpretations, by one of which it would be unconstitutional and by the other valid, it is our plain duty to adopt that construction which will save the statute from constitutional infirmity.” United States ex rel. Attorney General v. Delaware & Hudson Co.,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1909100381" 213 U.S. 366, 407 (1909); see also United States v. Rumely,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1953120320" 345 U.S. 41, 45 (1953) (describing the canon as decisive “in the choice of fair alternatives”). Here there is no choice to be made between two “fair alternatives.” Until today, no one has thought (and there is no basis for thinking) that the honest-services statute prohibited only bribery and kickbacks.
I certainly agree with the Court that we must, “if we can,” uphold, rather than “condemn,” Congress’s enactments. But I do not believe we have the power, in order to uphold an enactment, to rewrite it. Congress enacted the entirety of the pre-McNally honest-services law, the content of which is (to put it mildly) unclear. In prior vagueness cases, we have resisted the temptation to make all things right with the stroke of our pen. I would show the same restraint today, and reverse Skilling’s conviction on the basis that § 1346 provides no “ascertainable standard” for the conduct it condemns.  Instead, the Court today adds to our functions the prescription of criminal law.
III
A brief word about the appropriate remedy. As I noted, Skilling has argued that § 1346 cannot be constitutionally applied to him because it affords no definition of the right whose deprivation it prohibits. Though this reasoning is categorical, it does not make Skilling’s challenge a “facial” one, in the sense that it seeks invalidation of the statute in all its applications, as opposed to preventing its enforcement against him. I continue to doubt whether “striking down” a statute is ever an appropriate exercise of our Article III power. See Chicago v. Morales,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1999137113" 527 U.S. 41, 77 (1999) (Scalia, J., dissenting). In the present case, the universality of the infirmity Skilling identifies in § 1346 may mean that if he wins, anyone else prosecuted under the statute will win as well. But Skilling only asks that his conviction be reversed, so the remedy he seeks is not facial invalidation.
I would therefore reverse Skilling’s conviction under § 1346 on the ground that it fails to define the conduct it prohibits. The fate of the statute in future prosecutions—obvious from my reasoning in the case—would be a matter for stare decisis.
* * *
It is hard to imagine a case that more clearly fits the description of what Chief Justice Waite said could not be done, in a colorful passage oft-cited in our vagueness opinions, United States v. Reese,

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1800107551&ReferencePosition=221" 92 U.S., at 221:
“The question, then, to be determined, is, whether we can introduce words of limitation into a penal statute so as to make it specific, when, as expressed, it is general only.
“It would certainly be dangerous if the legislature could set a net large enough to catch all possible offenders, and leave it to the courts to step inside and say who could be rightfully detained, and who should be set at large. This would, to some extent, substitute the judicial for the legislative department of the government ....
“To limit this statute in the manner now asked for would be to make a new law, not to enforce an old one. This is no part of our duty.”
� See United States v. Brumley, 116 F.3d 728, 739 (5th Cir.1997) (en banc) (Jolly, J., dissenting).


� --U.S. --, 130 S.Ct. 2963 (2010) (vacated and remanded in light of Skilling).


� -- U.S. --, 130 S.Ct. 2896 (2010). 


� -- U.S.--, 130 S.Ct. 2971 (2010) (mem.) (vacated and remanded in light of Skilling).


36 In addition to upholding honest-services prosecutions, courts also increasingly approved use of the mail-fraud statute to attack corruption that deprived victims of other kinds of intangible rights, including election fraud and privacy violations. 


37 Courts have disagreed about whether �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS1346&FindType=L"�§ 1346� prosecutions must be based on a violation of state law, compare, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997129980&ReferencePosition=734"�United States v. Brumley,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1997129980&ReferencePosition=734"� 116 F.3d 728, 734-735 (C.A.5 1997)� (en banc), with, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2017510638&ReferencePosition=1245"�United States v. Weyhrauch,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2017510638&ReferencePosition=1245"� 548 F.3d 1237, 1245-1246 (C.A.9 2008)�; whether a defendant must contemplate that the victim suffer economic harm, compare, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998069114&ReferencePosition=973"�United States v. Sun-Diamond Growers of Cal.,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998069114&ReferencePosition=973"� 138 F.3d 961, 973 (C.A.D.C.1998)�, with, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2016380408&ReferencePosition=600"�United States v. Black,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2016380408&ReferencePosition=600"� 530 F.3d 596, 600-602 (C.A.7 2008)�; and whether the defendant must act in pursuit of private gain, compare, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998144259&ReferencePosition=655"�United States v. Bloom,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=1998144259&ReferencePosition=655"� 149 F.3d 649, 655 (C.A.7 1998)�, with, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2002052774&ReferencePosition=692"�United States v. Panarella,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=506&FindType=Y&ReferencePositionType=S&SerialNum=2002052774&ReferencePosition=692"� 277 F.3d 678, 692 (C.A.3 2002)�.





41 “This cardinal principle has its roots in Chief Justice Marshall’s opinion for the Court in �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1800102534&ReferencePosition=118"�Murray v. The Charming Betsy,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1800102534&ReferencePosition=118"� 2 Cranch 64, 118 (1804)�, and has for so long been applied by this Court that it is beyond debate.” �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988050558"�Edward J. DeBartolo Corp. v. Florida Gulf Coast Building & Constr. Trades Council,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988050558"� 485 U.S. 568, 575 (1988)�. 


42 Justice Scalia emphasizes divisions in the Courts of Appeals regarding the source and scope of fiduciary duties. But these debates were rare in bribe and kickback cases. The existence of a fiduciary relationship, under any definition of that term, was usually beyond dispute; examples include public official-public, see, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979101837"�United States v. Mandel,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1979101837"� 591 F.2d 1347 (C.A.4 1979)�; employee-employer, see, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980112969"�United States v. Bohonus,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1980112969"� 628 F.2d 1167 (C.A.9 1980)�; and union official-union members, see, e.g., �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1986119324"�United States v. Price,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&SerialNum=1986119324"� 788 F.2d 234 (C.A.4 1986)�. See generally �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105863"�Chiarella v. United States,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1980105863"� 445 U.S. 222, 233 (1980)� (noting the “established doctrine that [a fiduciary] duty arises from a specific relationship between two parties”).


43 Apprised that a broader reading of �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS1346&FindType=L"�§ 1346� could render the statute impermissibly vague, Congress, we believe, would have drawn the honest-services line, as we do now, at bribery and kickback schemes.





44 Justice Scalia charges that our construction of �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS1346&FindType=L"�§ 1346� is “not interpretation but invention.” Stating that he “know[s] of no precedent for ... ‘paring down’ ” the pre-�HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1987079051"�McNally� case law to its core, he contends that the Court today “wield[s] a power we long ago abjured: the power to define new federal crimes.” As noted, cases “paring down” federal statutes to avoid constitutional shoals are legion. These cases recognize that the Court does not legislate, but instead respects the legislature, by preserving a statute through a limiting interpretation. See �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1997078729"�United States v. Lanier,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1997078729"� 520 U.S. 259, 267-268, n. 6 (1997)� (This Court does not “create a common law crime” by adopting a “narrow[ing] constru[ction].”) Given that the Courts of Appeals uniformly recognized bribery and kickback schemes as honest-services fraud before �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987079051"�McNally,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1987079051"� 483 U.S. 350,� and that these schemes composed the lion’s share of honest-services cases, limiting �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS1346&FindType=L"�§ 1346� to these heartland applications is surely “fairly possible.” �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612"�Boos v. Barry,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1988038612"� 485 U.S. 312, 331 (1988)�; cf. �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2005966554"�Clark v. Martinez,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=2005966554"� 543 U.S. 371, 380 (2005)� (opinion of the Court by Scalia, J.) (when adopting a limiting construction, “[t]he lowest common denominator, as it were, must govern”). So construed, the statute is not unconstitutionally vague. Only by taking a wrecking ball to a statute that can be salvaged through a reasonable narrowing interpretation would we act out of step with precedent.





45 If Congress were to take up the enterprise of criminalizing “undisclosed self-dealing by a public official or private employee” it would have to employ standards of sufficient definiteness and specificity to overcome due process concerns. The Government proposes a standard that prohibits the “taking of official action by the employee that furthers his own undisclosed financial interests while purporting to act in the interests of those to whom he owes a fiduciary duty,” so long as the employee acts with a specific intent to deceive and the undisclosed conduct could influence the victim to change its behavior. That formulation, however, leaves many questions unanswered. How direct or significant does the conflicting financial interest have to be? To what extent does the official action have to further that interest in order to amount to fraud? To whom should the disclosure be made and what information should it convey? These questions and others call for particular care in attempting to formulate an adequate criminal prohibition in this context.





1 The Court is untroubled by these divisions because “these debates were rare in bribe and kickback cases,” in which “[t]he existence of a fiduciary relationship, under any definition of that term, was usually beyond dispute.” This misses the point. The Courts of Appeals may have consistently found unlawful the acceptance of a bribe or kickback by one or another sort of fiduciary, but they have not consistently described (as the statute does not) any test for who is a fiduciary.





2 Courts since �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=18USCAS1346&FindType=L"�§ 1346�’s enactment have fared no better, reproducing some of the same disputes that predated �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1987079051"�McNally��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1987079051"�.� We have previously found important to our vagueness analysis “the conflicting results which have arisen from the painstaking attempts of enlightened judges in seeking to carry out [a] statute in cases brought before them.”  �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1921116453"�United States v. L. Cohen Grocery Co.,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1921116453"� 255 U.S. 81, 89 (1921)�. I am at a loss to explain why the Court barely mentions those conflicts today.


3 The only alleged precedent the Court dares to describe is �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1973126456"�Civil Service Comm’n v. Letter Carriers,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1973126456"� 413 U.S. 548 (1973)�. That case involved a provision of the Hatch Act incorporating prior adjudications of the Civil Service Commission. We upheld the provision against a vagueness challenge—not, however, by “paring down” the adjudications to a more narrow rule that we invented, but by concluding that what they held was not vague. The string of cases the Court lists, see �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1973126456"�ante,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=1973126456"� n. 41,� (almost none of which addressed claims of vagueness), have nothing to do with “paring down.” The one that comes closest, �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1971127060"�United States v. Thirty-Seven Photographs,��HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1971127060"� 402 U.S. 363 (1971)�, specified a time limit within which proceedings authorized by statute for the forfeiture of obscene imported materials had to be commenced and completed. That is not much different from “reading in” a reasonable-time requirement for obligations undertaken in contracts, and can hardly be described as a rewriting or “paring down” of the statute. The Court relied on legislative history anticipating that the proceedings would be prompt, and noted that (unlike here) it was not “decid[ing] issues of policy.”
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